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UNI TED STATES TAX COURT

COUNTRYSI DE LI M TED PARTNERSHI P, CLP HOLDI NGS, I NC., TAX MATTERS
PARTNER, ET AL.,! Petitioners v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket Nos. 3162-05, 22023-05, Filed June 8, 2009.
2176-08, 2178-08.

R has noved to conpel production of docunents. Ps
object, claimng that the docunents are protected from
di scl osure by, anong other privileges, the so-called
federally authorized tax practitioner (FATP) privilege
described in sec. 7525(a), I.R C. W have determ ned
that the FATP privilege applies, subject to R s right
to show the privilege does not apply. To do that, R
must show that the requested docunents are witten
communi cations in connection with the pronotion of

! Cases of the followi ng petitioners are consoli dated
herewith: Countryside Limted Partnership, CLP Holdings, Inc.,
Tax Matters Partner, docket No. 22023-05; CLP Promsee L.L.C
WMC Realty Corp., Tax Matters Partner, docket No. 2176-08;
Manchester Promsee L.L.C., AMNV Realty Corporation, Tax Matters
Partner, docket No. 2178-08.
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corporate tax shelters and, thus, that the exception in
sec. 7525(b), I.R C., to the FATP privilege applies.

1. Held: Ps have the burden of proving the
prelimnary facts necessary to establish the FATP
privilege; R has the burden of proving the prelimnary
facts necessary to establish the exception.

2. Held, further, the neeting notes in question
not communi cated to anyone are not a witten
communi cation that can satisfy that elenent of the sec.
7525(b), 1.R C., exception.

3. Held, further, the witten mnutes in question
are not within the sec. 7525(b), I.R C., exception
because R failed to show that the FATP pronoted a
corporate tax shelter

Richard A. Levine and Elliot Pisem for petitioners.

Jill A Frisch, for respondent.

OPI NI ON

HALPERN, Judge: These consolidated cases are partnership-
| evel actions based on petitions filed pursuant to section 6226.2
We have issued a report granting participating partner Arthur M
Wnn's notion for partial summary judgnent in docket No. 3162-05,

Countryside Ltd. Pship. v. Conm ssioner, T.C. Mnp. 2008-3.

Respondent has by two simlarly styled notions (Nos. 1 and 2, the
nmoti ons) noved to conpel production of docunents in docket No.

3162-05. Petitioners object to the notions, claimng that the

2 Al section references are to the Internal Revenue Code of
1986, as anended (the Code).
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docunents are protected fromdisclosure by either the
attorney-client privilege or the so-called federally authorized
tax practitioner (FATP) privilege described in section 7525(a).
We have resolved by order all issues with respect to the notions
except that, with respect to certain docunents described infra,
we have determ ned that the docunents contain privileged

communi cations, protected fromdisclosure by the FATP privil ege,
but subject to respondent’s right to show that the exception to
the FATP privilege in section 7525(b) applies. Section 7525(b),
as applicable to the privil eged docunents, provides that the FATP
privilege does not apply to witten conmunications in connection
Wi th pronoting corporate participation in a tax shelter. For the
reasons stated infra, we determ ne that the docunents here in
guestion were not such communi cati ons.

Backgr ound

The docunents responsive to notion No. 1, a series of 16
docunents all entitled “Estate Pl anning Meeting M nutes” (the
m nutes), constitute a cunul ative chronicle of conmmunications, in
part confidential, fromclients, including Countryside Limted
Partnership (the partnership), to their attorneys for |egal
advice or to Tinothy Egan (M. Egan), whom we have found to be an
FATP, for tax advice, or fromthose individuals back to their

clients. The entries in the mnutes begin March 28, 2001, and
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end February 11, 2003.%® The docunent responsive to notion No. 2
is two pages of handwitten notes (the notes) nade by Lawence H.
Curtis (M. Curtis), a nenber of the partnership, recording
confidential comunications regarding tax advice received during
a neeting with, anong others, M. Egan.

Di scussi on

Section 7525

Section 7525(a)(1l) provides a limted privilege, equival ent
to the attorney-client privilege, to conmmunications regarding tax
advi ce between a taxpayer and any FATP. Section 7525(b), as

applicable to communi cati ons nade before October 22, 2004,*

3 The title “Estate Planning Meeting Mnutes” is a m snoner,
in that, by 2001, the neetings regularly involved a w de range of
matters affecting various business entities, including many
topics unrelated to estate pl anning.

4 Wth respect to communi cations nade after Cct. 21, 2004,
sec. 7525(b) provides as foll ows:

SEC. 7525(b). Section Not To Apply to
Communi cati ons Regardi ng Tax Shelters.--The privil ege
under subsection (a) shall not apply to any witten
communi cation which is--

(1) between a federally authorized tax
practitioner and--

(A) any person,

(B) any director, officer, enployee,
agent, or representative of the person, or

(C any other person holding a capital
or profits interest in the person, and
(continued. . .)



provi des as foll ows:

SEC. 7525(b). Section Not To Apply to
Commruni cati ons Regardi ng Corporate Tax Shelters.— The
privilege under subsection (a) shall not apply to any
written comruni cation between a federally authorized
tax practitioner and a director, sharehol der, officer,
or enpl oyee, agent, or representative of a corporation
in connection with the pronotion of the direct or
indirect participation of such corporation in any tax
shelter (as defined in section 6662(d)(2)(C(iii)).

Petitioners have the burden of proving the prelimnary facts
necessary to establish the privilege; respondent has the burden
of proving the prelimnary facts necessary to establish the

exception. See United States v. BDO Seidman, L.L.P., 492 F. 3d

806, 821 (7th Cr. 2007). Petitioners have net their burden, and
t he question before us is whether respondent has nmet his burden.

1. Arqunents of the Parties

Respondent argues that the section 7525(b) exception applies
and that the m nutes and notes do not enbody privil eged
conmmuni cati ons because

the series of Countryside transactions that are the
subject of this litigation!® * * * are a “tax shelter”

4(C...continued)

(2) in connection with the pronotion of the
direct or indirect participation of the person in
any tax shelter (as defined in section
6662(d) (2) (O (ii)).

5In Countryside Ltd. Pship. v. Conm ssioner, T.C. Meno.
2008- 3, under the heading “Facts on Wich W Rely”, we described
much of the series of transactions that is the subject of this
litigation. At the nost general |evel, the series of
transactions invol ves Federal tax questions associated with
(continued. . .)
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as defined in section 6662(d)(2)(c)(iii) * * * and the
docunents withheld by Petitioners are in connection
with the pronotion of the participation of Petitioners’
corporate general partners in the transactions.
Petitioners argue that the section 7525(b) exception does
not apply because respondent has failed to provide evidence of
several elenments necessary to that provision's application: viz,

(1) the pronotion of (2) a corporation’s participation in (3) any

tax shelter, and, in the case of the notes, (4) a witten

communi cation. Petitioners argue that respondent’s failure to

provi de evidence that all the elenents of section 7525(b) have

been satisfied renders the provision inapplicable.

I11. Analysis
A. | nt r oducti on

We agree with petitioner that, for the FATP privilege not to
apply because of the application of the section 7525(b)
exception, respondent nust produce evidence that all the elenents

of the exception are satisfied. Cf. United States v. BDO

Seidman, L.L.P., supra at 821 (“[P]roponent of the tax

practitioner privilege nust establish each elenent”.).
The el enments of the section 7525(b) exception are not free
of interpretative difficulties. See, e.g., id. at 822-828

(“Scope of the Tax Shelter Exception”); Valero Energy Corp. V.

5(...continued)
di stributions by the partnership in redenption of interests of
its nenbers.
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United States, No. 06 C 6730 (N.D. Ill., Aug. 26, 2008)

(corrected nmenorandum opi ni on and order) (“‘Pronotion’ of tax
shelter”). In no report have we addressed section 7525(b). In
this report, we need go no further than to consider the el enents
of “pronotion” and “witten comrunication”. W shall start with
the latter. W shall in each case assune that respondent has
shown that the other el enents necessary for the application of

t he section 7525(b) exception have been satisfied, but we do so
only to isolate the el enent we are considering.

B. Witten Communi cati on

As stated supra, the notes consist of two pages handwitten
by M. Curtis recording confidential comunications regarding tax
advice received during a neeting wth, anong others, M. Egan.

Respondent’ s argunent that the notes are a witten comuni cation

Is succinct: “Witten notes of oral communications are ‘witten
comuni cations’ under any plausible construction.” Petitioners’
response is also succinct; i.e., the plain nmeaning of “witten

comuni cations” requires sone transmssion of witten materi al
fromone person to another. Petitioners state, and respondent
does not contradict them that M. Curtis did not share his notes
wi th any other person.

We have exam ned the notes, and they are just that, notes;
they are neither a verbatimrecord of an oral conmunication nor

anything resenbling that. They appear to be nothing nore than



- 8 -
t he hol ographic record of the salient points of a discussion. W
conclude that information was communi cated to and perhaps by M.
Curtis, but not, in this case, in witing. The Court of Appeals

for the Seventh Circuit said in United States v. BDO Sei dman,

L.L.P., supra at 827: “Because the [section 7525(b)] exception

islimted to witten communi cations, oral comrunications between
a tax practitioner and the corporate agent remain wthin the
general rule of privilege.” Al though the Court of Appeals was
not addressing the question we address here concerning notes of
an oral communication, we think the distinction that court drew
is relevant to the question we face. The notes were not
comuni cated to anyone. Therefore, they do not constitute a
witten communi cation that can satisfy that elenent of the
section 7525(b) exception. The FATP privilege accorded to the
notes is not subject to the exception in section 7525(b).

C. Pronotion

Respondent argues: “The * * * facts show that M. Egan was
pronoting the Countryside transactions.” |n support of that
claim respondent alleges, anong other things, that M. Egan
pl ayed a “substantial role in structuring Countryside and simlar
transactions” and “was involved in organizing, structuring and

assisting with respect to tax shelter transactions known as basis
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swaps for Wnn-controlled partnershi ps and corporations.”®
Petitioners respond: “M. Egan, a |ongstanding tax advisor to
Petitioners and to other nenbers of the Wnn Organization,
performed precisely the kind of one-on-one tax advice and
counseling that is the antithesis of a ‘pronotional
rel ationship.”

Petitioners support their claimwith respect to M. Egan’s
relationship to what we shall call “the Wnn organi zation” with
excerpts fromhis deposition taken by respondent in these cases.
In those excerpts, M. Egan testifies to the followi ng. He began
his relationship with the Wnn organi zation in 1982, when he was
a second-year staff accountant at an accounting firm asked to
review a tax return. He is now a tax partner at
Pri cewat er houseCoopers (PWC) servicing the Wnn organi zation
account. He prepares tax returns for the Wnn organi zation
entities, the Wnn famly trusts, M. Wnn hinself, his famly
menbers, and corporate general partners (generally S
corporations). Presently, 70 percent of his work for the Wnn
organi zation involves tax conpliance (i.e., return preparation),
with the bal ance enconpassi ng tax planning, answering questions,

and responding to notices and inquiries from Federal and State

6 By the term“Wnn-controlled partnerships and
corporations”, respondent refers to various entities (including
the partnership) in which Arthur Wnn and his associates held an
i nterest.
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tax officials. The Wnn organization is billed pursuant to
engagenent letters at a fixed fee for tax conpliance work; for
all other work, the organization is billed by the hour (hours
expended tines a rate, pursuant to a schedule provided to the
organi zation). Wnn organi zation personnel consult himwth
respect to the tax inplications of the organization’s real estate
transactions. He provides tax advice with respect to both
contenpl ated and conpl eted transactions. He has tel ephone
conversations with Wnn organi zati on personnel once or tw ce
weekly and neets with themonce or twice nonthly. He provided
tax advice on various alternatives that Wnn organi zation
personnel considered in connection with the partnership
redenpti ons and associ ated transactions that are under review in
t hese consol i dated cases. He had previously made simlar
recommendations to the Wnn organi zation in connection with
simlar transactions. Advising clients with respect to the tax
aspects of partnership redenptions is a regular part of his
practice, and he has been providing advice to clients (including
the Wnn organi zation) on that subject for his entire career. In
formul ati ng the advice here under exam nation, he applied
know edge as to the tax consequences of partnership redenptions
that he believes are well known anong partnership tax
professionals. In fornulating that advice, he did not rely on

any generic prototypes, descriptive materials, or files
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mai ntai ned by PAC. He had recourse to tax specialists in the PWC
national office in Washington, D.C., who hel p hi munderstand
conpl ex provisions of the Internal Revenue Code and associ ated
regul ati ons, but he received fromthemno descriptive materials
regarding the tax structure in issue here.

In pertinent part, section 7525(b) provides that there is no
FATP privilege with respect to any “witten conmuni cation * * *
in connection with the pronmotion of * * * [corporate
participation] in any tax shelter”. (Enphasis added.) The term
“pronotion” is not defined in section 7525(b). A commonly used
dictionary contains alternative neanings, including
“Encour agenent of the progress, growth, or acceptance of
sonet hi ng; furtherance” and “Advertising; publicity”. The
American Heritage Dictionary of the English Language 1403 (4th
ed. 2000). The verb “pronpte” is alternatively defined to nean
“To urge the adoption of” and “To attenpt to sell or popularize
by advertising or publicity”. [Id. Oher courts considering the
meani ng of the term“pronotion” in section 7525(b) have reached

different answers. Conpare United States v. Textron Inc., 507 F

Supp. 2d 138, 148 (D.R 1. 2007) (the termapplies to the peddling

of prepackaged tax shelters) with Valero Energy Corp. v. United

States, No. 06 C 6730 (N.D. Ill., Aug. 26, 2008) (corrected
menor andum opi ni on and order) (the termapplies “to a person who

organi zes or assists in organizing a tax shelter”). There
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appears to be sufficient anbiguity in the nmeaning of the term
that we are justified in looking to legislative history.’

Section 7525 was added to the Code by the Internal Revenue
Service Restructuring and Reform Act of 1998, Pub. L. 105-206,
sec. 3411(a), 112 Stat. 750. Section 7525(b), as enacted in
1998, was added in conference between the House of
Representatives and the Senate on the Senate’s anendnent to H R
2676, 105th Cong., 2d Sess. (1998), which was enacted as Pub. L
105-206. The conferees defined a tax shelter as “any
partnership, entity, plan, or arrangenent a significant purpose
of which is the avoi dance or evasion of inconme tax.” H Conf.
Rept. 105-599, at 269 (1998), 1998-3 C.B. 747, 1023. They added:
“The Conferees do not understand the pronotion of tax shelters to
be part of the routine relationship between a tax practitioner
and a client. Accordingly, the Conferees do not anticipate that
the tax shelter Iimtation will adversely affect such routine
relationships.” 1d.

We are satisfied, in view of excerpts fromrespondent’s

deposition of M. Egan, the truth of which respondent does not

" “This Court’s function in the interpretation of the Code
is to construe the statutory | anguage so as to give effect to the
intent of Congress.” Merkel v. Comm ssioner, 109 T.C. 463, 468
(1997), affd. 192 F.3d 844 (9th Gr. 1999); see United States v.
Am _Trucking Associations, 310 U S. 534, 542 (1940). *“Where the
statute is anbiguous, it is well established that we may | ook to
its legislative history and to the reason for its enactnent.”
Merkel v. Conmi ssioner, supra at 468-469; see United States v.

Am _Trucking Associations, supra at 543-544.
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guestion, that M. Egan has had a long, close relationship with
the Wnn organi zation, preparing returns, assisting with tax
pl anni ng when asked, answering questions when asked, and
responding to notices and inquiries from Federal and State tax
officials. His advice with respect to the partnership
redenpti ons and associ ated transactions under review in these
cases was furnished (as was simlar advice with respect to
simlar transactions) as part of a |ong-standi ng, ongoing, and,
hence, routine relationship wwth the Wnn organi zation. M. Egan
provi ded tax advice to the Wnn organi zati on when requested to do
so, and his advice here followed the sane regul ar course of
procedure as did his other tax advice, including tax advice
related to partnership redenptions. His enployer, PW, had no
stake in the outconme of the transactions under reviewin this
case other than in the continued retention of the Wnn
organi zation as a client. It did not receive a fixed fee or a
fee based on a percentage of sone clained tax saving. It was
paid by the hour pursuant to a rate schedule for M. Egan’s tinme
in rendering his advice, just as it was for the other services
outside of return preparation that he rendered to the Wnn
or gani zati on.

Respondent has focused on M. Egan as “pronoting the
Countryside transactions.” W read the conferees’ statenents

guot ed above as distinguishing tax advice given in the course of
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a relationship such as that between M. Egan and the Wnn

organi zation fromthe “pronotion” of a client’s participation in
a tax shelter. There may be a point at which an FATP' s actions
cross the line, and will no |onger be enconpassed wthin the
routine rel ationship between an FATP and his client and wll
anount to tax shelter pronotion. Respondent has, however, failed
to show us that M. Egan’s communi cations wth the Wnn

organi zation wth respect to the partnership redenpti ons and
associ ated transactions before us crossed that line. He rendered
advi ce when asked for it; he counseled within his field of
expertise; his tenure as an adviser to the Wnn organi zati on was
| ong; and he retained no stake in his advice beyond his
enployer’s right to bill hourly for his time. Respondent has
failed to show us that he crossed the line fromtrusted adviser

to pronoter.?

8 Sec. 6111(d) provides that confidential corporate tax
shelters are subject to the tax shelter registration rules of
sec. 6111. A confidential corporate tax shelter is a transaction
for which, anong other things, the tax shelter pronoters may
receive fees in excess of $100,000. Sec. 6111(d)(1)(C. For
pur poses of sec. 6111(d), the term“pronoter” is defined as a
person “who participates in the organization, managenent, or sale
of the tax shelter.” Sec. 6111(d)(2). Wile in 1998, in sec.
7525(b), Congress cross-referenced sec. 6662(d)(2)(C(iii), now
(1i), for the definition of the term*“tax shelter” applicable to
sec. 7525(b), neither in sec. 7525(b) nor in the conference
commttee report did Congress cross-reference sec. 6111(d)(2)
with respect to the neaning of the term“pronotion” in sec.
7525(b). We draw no inference as to the nmeaning of the term
“pronotion” in sec. 7525(b) fromthe particul ari zed neani ng of
the term“pronoter” in sec. 6111(d)(2). For the sane reason, we

(continued. . .)
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Because M. Egan was not a pronoter with respect to the
Countrysi de transactions, communi cati ons between M. Egan and the
W nn organi zation, including the mnutes at issue in notion No.

2, remain privileged.

| V. Concl usi on

On the prem ses stated, we will deny the notions.

An appropriate order will be

i ssued in docket No. 3162-05.

8. ..continued)
draw no inference as to the neaning of that termfromthe

description in sec. 6700(a) of persons pronoting abusive tax
shel ters.



